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vehicles leaving the municipal limits which had paid the same on
entering into the municipality. Their Lordships of the Supreme
Court held on further appeal that the decision of the learned Single .
‘Judge was correct and that no toll could be levied under the U.P.
Municipalities Act on vehicles leaving the municipal limits. Clause
(vii) of sub-section (1) of section 128 of the said Act clearly provided
that a toll on vehicles could be levied only when they entered the
municipality. An argument was raised on behalf of the Board that
the power to impose toll on vehicles leaving the municipal limits
was available under the residuary clause (xiv). It was in these cir-
cumstances that their Lordships observed that the larger power as
contained in clause (xiv) must be held to be cut down by necessary
implication because of the clear and unambiguous language used in
clause (vii) which permitted levying only on vehicles entering the
municipality. The facts of that case are clearly distinguishable from
those in the case before us. Cases provided for in clause (c) of sub-
section (1) of section 61 of the Act as already stated constitute a
distinct and separate class. It cannot, therefore, be said that any
power which flowed from entry 59 in List IT of Seventh Schedule
of the Constitution had been made over to the Committee to be
exercised in a particular manner as specified in section 61(1)(c) and
that such power is sought to be enlarged by relying on residuary
power given in sub-section (2). Toll has been imposed by the Com-
mittee in the instant case on vehicles importing goods within the
limits of the Committee which is not at all provided for in clause (¢)
of sub-section (1) of section 61.

(6) For the foregoing reasons, the writ ’petition fails. The parties
are, however, left to bear their own costs.

- B. S. G.

CIVIL MISCELLANEOUS
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exempt from personal appearance in the course of such proceedings—Word
‘Minister’ in section 133(1) (ix) —Whether confined to Ministers of Cabinet
rank only.

Held, that in writ petitions where civil rights are involved, the proceed-
ings are in the nature of a suit and by virtue of the provisions of section 141
of the Code of Civil Procedure, the procedure provided in the Code in regard
to suits shall apply, so far as'it can be made applicable. The fact that cer-
tain rules have been framed by the High Court for issue of writs would not
change the position because they are in addition to but not in substitution
of the provisions of the Code. Thus section 133 of the Code applies to writ
proceédings and every Minister of the State is exempt from being compelled
to appear personally in the High Court in the course of the proceedings of
a civil writ, (Para 3)

Held, that clause (ix) of section 133(1) of the Code of Civil Procedurs
is not confined to Ministers of Cabinet rank but is obviously intended to
include all Ministers including those of Cabinet rank and Ministers of State.

(Para 4)

Application under Section 133 read with Section 151, CPrPC, praying that
the applicant (Satnam Singh Bajwa, State Minister, Panchayat Raj, Gov-
ernment of Punjab, Chandigarh), Respondent No. 4 be exempted from per-

sonal appearance in Court and orders be issued for his examination on Com=
mission. ) )

Kurpir SrNeH AND JAGJIT SINGH NaranG, Apvocates, for the petitioners

: o
GURBACHAN SINGH, ADVOCATE, for the respondent/applicant.

ORDER

Naruia, J.—(1) The writ petition is based on the alleged civil
right of the petitioner to be admitted to a State-aided institution.
During the hearing of the writ petition on October 14, 1970, the learn-
ed counsel for the petitioners prayed for the attendance of Shri
Satnam Singh Bajwa, Minister of State in the Punjab Government
(respondent No. 4) and the Principal of Sikh National College,
Qadian (respondent No. 3) being procured for their being cross-
examined under sub-rule (1) of rule 2 of Order 19 of the Code ' of
Civil Procedure in order to elicit the facts from them in connection
with the affidavits which had been filed by them in opposition to the
writ petition. As recorded in my said order I was given to under-
stand at that time that none of the said two persons was exempt from
personal appearance in Court. I, therefore, directed respondents 3 and
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4 to appear before me on October 28, 1970, for being cross-examined,
Since they were parties to the case it was observed in the order that

it was not necessary to issue any process to them for compelling their
attendance.

(2) Before the date of their appearance in Court, this application
was made by Shri Satnam Singh Bajwa under section 133 read
with section 151 of the Code of Civil Procedure for permitting the
said respondent to examine him on Commission as he was exempt
from personal appearance in Court under clause (ix) of sub-section
(1) of section 133 of the Code of Civil Procedure. In view of the
provisions of sub-section (3) of section 133, the applicant has offered
to pay the costs of the Commission which may be issued for record-
ing his cross-examination. In reply to the application, the writ-
petitioners have stated that section 133 of the. Code has no applica-
tion to writ proceedings in this Court whjch have to be governed, so
far as the procedure is concerned, by the special rules contained in
Chapter 4-F(b) of Volume V of the Rules and Orders of this Court.
He has stated that though mention of rule 2 of Order 19 of the Code
of Civil Procedure has been made in my order dated October 14,
1970, in fact, the order should be treated to have been passed under
rule 9 of Part F(b) of Chapter 4 of Volume 5 of the Rules and
Orders. Rule 9 runs as under :—

“If cause be shown or answer made upon affidavit putting in
issue any material question of fact, the Court may allow
oral testimony of witnesses to be taken and for that pur-
pose may adjourn the hearing of the rule to some other
date. In such a case either party may obtain summonses
to witnesses, and the procedure in all other respects shall
be similar to that followed in original causes in the High
Court.”

(3) The special rules of procedure to be followed in original
eivil cases in the High Court are contained in Chapter 4G of the
same Volume. Those rules are not comprehensive and deal with
only very limited subjects. Nor do those rules provide specifically
that in matters not thereby covered, the Code of Civil Procedure or
any part thereof shall apply. Mr. Kuldip Singh, submits that on the
analogy of the submission made by him regarding the non-applicabi-
lity of section 133 of the Code, he must admit that rule 2 of Order 19
also does not apply to these proceedings but submits, as already
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stated, that the respondents in question should be deemed to have
been called to appear in Court under Rule 9, quoted above. He has
relied on the observations made in Khurjewalg Buckles Manufac-
turing Co, Tantanpara v. Commissioner, Sales Tax, U.P. Lucknow
and another (1), and Ramsingh v. State of Rajasthan and others (2),
to substantiate his point- about the Code being not applicable to
writ proceedings. - According to Mr. Gurbachan Singh, learned coun-
~sel for Shri Satnam Singh Bajwa, the provisions of the Code of Civil
Procedure, to the extent to which they are not inconsistent with the
special rules framed by this Court for writ proceedings are applicable:
to these proceedings by operation of section 141 of the Code of Civil
Procedure. There is some divergence of opinion between the different
Courts as to the nature of proceedings under Article 226 of the
Constitution. So far as this Court is concerned, it has already been
settled in The Assessing Authority, Ludhiana v. Mansa Ram (3),
that these proceedings are “civil proceedings” within the meaning of
Article 133 of the Constitution. It is, however, not necessary that
section 141 of the Code must apply to all the civil proceedings. I
the Rajasthan case (2), it was held after a detailed discussion on the
subject that when a writ application is filed before the High Court
invoking its extraordinary jurisdiction under Articl¢ 226 of the
Constitution for enforcement of the civil rights, it is idle to contend
that it is not a civil proceeding. Regarding the applicability of
section 141, the learned Judges held that in view of the special rules
framed by the Rajasthan High Court for proceedings under Article
226 of the Constitution, the provisions of Code of Civil Procedure
cannot apply in terms to writ proceedings, but that does not mean
that the principles contained in the Code of Civil Procedure would have
no application at all to the writ proceedings. The ratio of the
judgment of the Division Bench of the Rajasthan High Court in
Ramsingh’s case (2), is that the provisions of the Code which do not
come in conflict with the Rules made by the High Court and which
can be suitably made applicable to the writ proceedings, would, apply
to those proceedings. So far as I am concerned, I am bound by the
Division Bench judgment of this Court in Sona Ram Ranga Ram and
others v. Central Government through the Secreta'ry, Ministry of

(1) ALR. 1965 AlL 517.
(2) AILR. 1969 Raj. 41.
(3)'AIR. 1965 Pb. 453 (F.B.)
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Rehabilitation, Government of India, New Delhi and others (4),
wherein it has been expressly held by Capoor and Pandit, JJ., that
in writ petitions where civil rights are involved, the proceedings are -
in the nature of a suit and by virtue of the provisions of section 141,
the procedure provided in the Code in regard to suits shall apply,
as far as it can be made applicable. It was further observed that the
fact that certain rules have been framed by the High Court for
issue of wrts would not change the- position because they are in
“addition to but not in substitution of the provisions of the Code. I,
therefore, hold that section 133 of the Code applies to writ proceed-
ings and every Minister of the State is exempt from being compelled

* to appear personally in this Court in the course of proceedings of a i‘
civil writ.
~ (4) Mr. Kuldip Singh then submits that clause (ix) of section 13
of the Code does not cover the case of respondent No. 4 who
rot the Min.ster of the State of Punjab but who is a Ministe:
State in the Punjab Cabinet. Counsel for the writ petitioner hag
been able to point out any provision in which a reference ig"made
to ‘Minister of State’ separate from the reference to a ‘Minister
Under Article 163 of the Constitution, reference is made only to a
Council of Ministers with the Chief Minister as the head for aiding
and advising the Governor in the exercise of his functions. . Clause
{(ix) of section 133 of the Code is not confined to Ministers of Cabinet
rank but is obviously intended to include all Ministers including
those of Cabinet rank and Ministers of State. In Basu’s commentary
on the Cons:itution of India, Volume 2 (Fourth Edition) at page 438,
it has been noticed that the Constitution does not classify the mem-
bers of Council of Ministers of the Union into different ranks and the
classification into Ministers of State and Deputy Ministers had been
adopted informally following the British practice though it has got
now legislative sanction so far as the Union Ministers are concerned
inasmuch as a ‘Minister’ has been defined in section 2 of the Salaries
and allowances of Ministers Act, 1952, as a “Member of the Council
of Ministers, by whatever name called, and includes a Deputy
Minister”. Whatever may be the position regarding 3 Deputy
Minister, it ‘s ¢’ear that no distinction between a Minister of Cabinet
rank and a Minister of State is made in clause (ix) of section 133 of
the Code of Civil Procedure. I have, therefore, no hesitation in
repelling even this objection of Mr. Kuldip Singh.

(4) A.LR. 1963 Pb. 510.
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~ (9) In these circumstances the applicant (respondent No, 4) is
entitled to be cross-examined on Commission in connection with the
averments made by him in his affidavit. The counsel for Mr. Bajwa
would be entitled to put such questions in re-examination ds may arise
out of the answers given by the respondent in his cross-examination
for purposes of clarification in accordance with law. I, therefore,
allow this application and direct that Shri Bajwa, Minister of State
in the Punjab Cabinet, be cross-examined by the . counsel for the
writ-petitioners on Commission at his residence No. 61, Sector 28,
.Chandigarh, at 10.00 am. on Sunday, the 15th of Nov mber, 1970.
1" appoint Shri Kartar Singh Kwatra, Advocate, as th» Commissioner
for recording the evidence of Mr. Bajwa at his residence. His fee
is fixed at Rs. 200 in the first instance. The fees shall be paidto the
‘Conamissioner by respondent No. 4 within a week from today. There
, is no order as to costs in this Court.

. (6) Mr. Kuldip Singh states that since the cross-exemination of
Mr. Bajwa might itself take the whole of the day, the Principal
(respondent No. 3) may be called in Court for being cross-examined
on the next day, that is, on 16th November, 1970. T direct accord-
ingly. Mr. Gurbachan Singh undertakes to 1nform respondents 3
and 4 of this order. . B

(7) The main case may now be relisted for hearing as part-
heard on November 16, 1970.

B T

B. S. G.

INCOME TAX REFERENCE.
Before D. K. Mahajan and Bal Raj Tuli, JJ.

M/s. BAISHNO DASS KISHORI LALL BHALLA, PHILLAUR-— .
Petitioners.

versus
THE COMMISSIONER OF INCOME TAX PUNJAB, PA’I'IALA—
Respondent
Income Tax Reference No. 41 of 1962
November 5, 1970.

,Indzan Income-Tax Act (XI of 1922)—Sections 17(3) and 17(4) (a)—
Payment of super-tax—Mode of -com~utation for—Such taxr—Whether to be
calculated first under section 17(4) (a) and then beneﬁt under section 17(3)
be given, ;



